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Indirect Discrimination in the Case of
Refusing to Pay a Widow’s Pension to a
Gitano Widow of a Common-Law Marriage:
Problems of the Judgment of the Constitutional
Court of Spain of January 25, 2021

Aoto Seiichi

Abstract:

This paper examines from the viewpoint of the principle of equality the problems of
the Judgment of the Constitutional Court of Spain of January 25, 2021, regarding
the case in which a Gitana (Rome woman in Spain) married in accordance with the
traditional marriage ritual of the Gitano people was refused to receive the widow’s
pension.

Given the history of ethnic and sexual discrimination against Gitano people,
requiring legal proceedings to make a formal marriage by registering a common-law
marriage as a condition for widows™ pension would create a disproportionate
disadvantage and an indirect discrimination to the Gitano community.

It can be an act of injustice to reject the payment of the widow's pension simply due
to inadequate formal procedures from the principle “ignorance of the law is no
defence”, without considering the economic and educational circumstances of the
plaintiff, a socially vulnerable person.

Although the Gitano's marriage ritual draws attention to the peculiarity of “proof of
chastity”, we must not forget the fact that the wedding itself traditionally begins in
the Catholic Church. The legal effect of Gitano’s marriage ritual may be equally
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recognized as being similar to the church marriage of other Spanish Catholics.
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